City of South St. Paul
Economic Development Authority Agenda
Monday, February 7, 2022
IMMEDIATELY FOLLOWING THE CONCLUSION OF THE 7:00 P.M. MEETING OF THE
City Council
1. CALL TO ORDER:
2. ROLL CALL:
3. AGENDA:
A. Approval of Agenda
Action – Motion to Approve
Action – Motion to Approve as Amended

4. CONSENT AGENDA:
All items listed on the Consent Agenda are items, which are considered to be routine by the Economic Development
Authority and will be approved by one motion. There will be no separate discussion of these items unless a
Commissioner or citizen so requests, in which event the item will be removed from the consent agenda and considered
at the end of the Consent Agenda.

A. EDA Annual Meeting Minutes of January 3, 2022
B. Approval of Right of Entry Agreement
C. Approval of Satisfaction of Mortgage, Resolution 2022-2
5. GENERAL BUSINESS:
A. Approval of Purchase Agreement for Property adjacent to unvacated Pitt Street south
of Grand Avenue West
6. ITEMS FOR FUTURE FOLLOW-UP:
General communications of the President and Commissioners are provided and may be considered for inclusion on a
future agenda. There will be no discussion or decisions made related to these items at this meeting.

7. ADJOURNMENT:

Respectfully Submitted,

Ryan Garcia, EDA Executive Director

This meeting is being taped by Town Square Television (NDC4).
Replays can be viewed on Government Channel 19.
Replay Times – Friday following Meeting at 1:00 p.m. & 7:00 p.m.
651-451-7834
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MINUTES OF
THE ECONOMIC DEVELOPMENT AUTHORITY
CITY OF SOUTH ST. PAUL
DAKOTA COUNTY, MINNESOTA
Annual Meeting
January 3, 2022
City Council Chambers – South St. Paul City Hall

1.

CALL TO ORDER

The Regular Meeting of the South St. Paul Economic Development Authority was held on January 3,
2022 in the South St. Paul City Council Chambers. President Francis called the meeting to order at 7:42
p.m.
2.

ROLL CALL
Members Present: President Francis, Commissioners Bakken, Dewey, Hansen, Podgorski,
Seaberg, and Kaliszewski.
Staff Present: EDA Executive Director Ryan Garcia, City Administrator Joel Hanson, and Legal
Counsel Pete Mikhail.

3.

AGENDA
Motion/Second: Commissioner Kaliszewski moved and Commissioner Bakken seconded
approval of the agenda.
Motion carried

4.

7 ayes / 0 nays

CONSENT
A.
B.
C.

EDA Meeting Minutes of November 1, 2021
Approval of Joint Powers Agreement with Dakota County Community Development
Agency for the Open to Business Program
Approval of Mortgage Satisfaction for Applicant #979 – Resolution 2022 – 1

Motion/Second: Commissioner Dewey moved and Commissioner Kaliszewski seconded
approval of the consent agenda.
Motion carried

7 ayes / 0 nays

EDA Minutes
January 3, 2022
Page 2 of 2
5.

GENERAL BUSINESS
A.

Election of Officers

Mr. Garcia reviewed the process for electing officers of the board as found in the EDA’s bylaws.
President Francis nominated Tom Seaberg for the Office of Vice President.
After successive calls no further nominations were received.
Motion/Second: President Francis moved and Commissioner Dewey seconded the election of Tom
Seaberg as Vice President for 2022.
Motion carried

7 ayes / 0 nays

Commissioner Seaberg called for a point of clarification relating to the other Offices of the Authority.
Mr. Mikhail suggested that a motion to formalize the nomination of Clara Hilger as Assistant Treasurer
and Ryan Garcia as Secretary was in order.
Motion/Second: Commissioner Seaberg moved and Commissioner Hansen seconded the election of
Clara Hilger as Assistant Treasurer and Ryan Garcia as Secretary of the EDA.
Motion carried
6.

7 ayes / 0 nays

FUTURE FOLLOW-UP

There were no items presented for future follow-up.

7.

ADJOURNMENT
Motion/ Second: Commissioner Dewey moved and Commissioner Bakken seconded the motion
to adjourn the meeting at 7:48 p.m.
Motion carried

Approved:

Ryan Garcia, Secretary

7 ayes / 0 nays

EDA Agenda Item Report
Date: February 7, 2022
EDA Executive Director: _________

4-B

Agenda Item: Approval of a Right of Entry Agreement (770 North Concord Street – Fury)
Action to be considered:
Through consent motion, approve of the execution of a Right of Entry Agreement with Leonard
Investments, LLC and Fury Dodge, LLC.
Overview:
As the Concord Street Reconstruction Project continues through 2022, properties along North Concord
Street will continue to be impacted by the installation of utilities, retaining walls, and sidewalks. As
temporary and permanent easements were being negotiated in the design phases of the project, the City,
EDA, and Leonard Investments/Fury Dodge (“Fury” – representing the business and property owner at
740 Concord Street North) reached agreement that as partial consideration for the impacts of the
construction project, the EDA/City would permit the temporary use of EDA-owned property at 770
Concord Street North for the storing of motor vehicles by Fury.
The enclosed agreement memorializes Fury’s right to park vehicles at 770 Concord Street through
November 30, 2022.
Funding Sources and other fiscal considerations:
No EDA/City expenses are anticipated for this initiative.
Attachements:
Site Map
Right of Entry Agreement

Orientation Map

RIGHT OF ENTRY AGREEMENT
THIS RIGHT OF ENTRY AGREEMENT (“Agreement”), is entered into by the City of
South St. Paul Economic Development Authority, a public body corporate and politic organized under
the laws of Minnesota (“Landowner”) and Leonard Investments, LLC, a Minnesota limited liability
company, Fury Dodge, LLC, a Minnesota limited liability company, and Fury Motors, Inc. a
Minnesota corporation (individually and collectively “Fury”).
WHEREAS, Landowner owns or controls that certain plots, parcels or tracts of land,
together with all rights and privileges arising in connection therewith, located in the City of South
St. Paul, County of Dakota, State of Minnesota, legally described as:
That part of Lot 1, Block 23, SOUTH PARK DIVISION NO. 10, on file
and of record in the office of the County Recorder, Dakota County, Minnesota,
described as follows:
Beginning at the northwest corner of said Lot 1; thence N47°31’23”E,
bearing assumed, along the northwesterly line of said Lot 1, a distance of 100.00
feet; thence S42°55’37”E, parallel with the southwesterly line of said Lot 1, a
distance of 194.63 feet; thence S47°31’23”W, parallel with the northwesterly line
of said Lot 1, a distance of 2.00 feet; thence S42°55’37”E, parallel with the
southwesterly line of said Lot 1, a distance of 39.71 feet to the northwesterly line
of the southeasterly 75.00 feet of said Lot 1 per found monumentation; thence
S55°52’31”W, along said northwesterly line, a distance of 99.16 feet to the
southwesterly line of said Lot 1; thence N42°55’37”W, along said southwesterly
line, a distance of 219.93 feet to the point of beginning.
Abstract Property. PID# 36-70209-23-014.
(“Property”); and
WHEREAS, Fury desires to use the Property for vehicle storage during the term of
construction for the City’s 2016-011 Concord Street Improvement Project.
NOW THEREFORE, for mutual consideration, which is hereby acknowledged, the
parties agree as follows:
1. Consent. Landowner does hereby grant permission to Fury and its agents, employees,
consultants and representatives through November 30, 2022 to enter onto the Property
for the purpose of storing motor vehicles (“Approved Activities”) at the sole cost of
Fury.
2. Hold Harmless. Fury shall hold Landowner harmless, defend, and indemnify
Landowner (including reasonable attorney fees) from and against any claims of third
parties arising from the alleged acts or omissions of Fury, its agents, employees, or
invitees on the Property.
1

3. Assumption of Risk. Landowner shall not be responsible for the actions of Fury’s
employees or contractors while they are on the Property. Fury assumes the risk that may
occur while on the Property and assumes and accepts full responsibility for injury or
death to Fury’s employees or contractors, or damage to or destruction of its own personal
property while on the Property as a result of the Approved Activities.
4. License. Landowner hereby grants Fury a License for the sole purpose of conducting
the Approved Activities. Fury agrees that this License creates a Right of Entry only and
that Fury has no Property interest in the Property. Fury shall exercise all reasonable
efforts to undertake the Approved Activities in a workmanlike manner.
5. Authority. The individuals executing this Agreement on behalf of each party represent
to the others that such individuals are authorized to do so by requisite action of the
party.

[Remainder of page intentionally left blank.]
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed
as of this
day of
, 2022.
CITY OF SOUTH ST. PAUL ECONOMIC DEVELOPMENT AUTHORITY

By:

By:

James P. Francis
Its: President

Ryan Garcia
Its: Executive Director

STATE OF MINNESOTA
COUNTY OF DAKOTA

)
) ss.
)

On this _____ day of _______________, 2022, before me a Notary Public within and for
said County, personally appeared James P. Francis and Ryan Garcia to me personally known, who
being each by me duly sworn, each did say that they are respectively the President and Executive
Director of the City of South St. Paul Economic Development Authority, a public body corporate
and politic organized under the laws of Minnesota named in the foregoing instrument, and that it
was signed on behalf of said public body corporate and politic by authority of its President and
Executive Director and acknowledged said instrument to be the free act and deed of said public
body corporate and politic.

Notary Public
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LEONARD INVESTMENTS, LLC

By:____________________________
Thomas Leonard
Its: Manager

STATE OF MINNESOTA
COUNTY OF

)
) ss
)

The foregoing instrument was executed this ____ day of _________, 2022, by Thomas
Leonard, the Manager of Leonard Investments, LLC, a Minnesota limited liability company, on
behalf of the company.
____________________________________
Notary Public

FURY DODGE, LLC
By:____________________________
James Leonard
Its: Manager

STATE OF MINNESOTA
COUNTY OF

)
) ss
)

The foregoing instrument was executed this ____ day of _________, 2022, by James Leonard,
the Manager of Fury Dodge, LLC, a Minnesota limited liability company, on behalf of the company.
____________________________________
Notary Public

4

FURY MOTORS, INC.
By:____________________________
Thomas Leonard
Its: CEO

STATE OF MINNESOTA
COUNTY OF

)
) ss
)

The foregoing instrument was executed this ____ day of _________, 2022, by Thomas
Leonard, the Chief Executive Officer of Fury Motors, Inc., on behalf of the corporation.
____________________________________
Notary Public
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EDA Agenda Item Report
Date: February 7, 2022
EDA Executive Director: _________
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Agenda Item: Approval of Satisfaction of Mortgage – #1988 – Resolution No. 2022-2
Action to be considered:
Motion to approve Resolution No. 2022-2
Overview:
Applicant #1988 received an HRA rehabilitation loan interest of $7,940.65 from 1988, with a mortgage
recorded at that time of October 28, 1988. The loan is now paid back in full and the mortgage thus
satisfied; therefore, the EDA is advised to approve Resolution No.2022-2, which will authorize the
designated officers of the City’s Housing and Redevelopment Authority to execute all necessary
documentation required to record the satisfaction of mortgage.
Funding Sources and other fiscal considerations: N/A

South St. Paul Economic Development Authority
Dakota County, Minnesota
RESOLUTION NO. 2022-2
WHEREAS, the City Council transferred all administration of the South St. Paul
Housing and Redevelopment Authority (HRA) programs to the South St. Paul Economic
Development Authority (“EDA”) by City Council Resolution 2015-197; and
WHEREAS, one of those programs was a rehabilitation loan program, for which there
are several outstanding loans; and
WHEREAS, the South St. Paul Housing and Redevelopment Authority of the City of
South St. Paul, Minnesota issued a mortgage to Applicant #1988 in the amount of $7,940.65;
WHEREAS, such mortgage recorded on October28, 1988 in Dakota County has been
satisfied in full by the applicant;
NOW, THEREFORE, BE IT RESOLVED by the Economic Development Authority
of the City of South St. Paul that:
1. The EDA shall secure the signatures of the appropriate representatives of the HRA to
execute the required documents to satisfy the loan and mortgage.
Adopted this 7th day of February 2022.
___________________________________
President, James P. Francis

__________________________________
Executive Director, Ryan Garcia

(Top 3 inches reserved for recording data)

MORTGAGE SATISFACTION
by Individual(s)

Minnesota Uniform Conveyancing Blanks
Form 20.5.1 (2011)

DATE:
(month/day/year)

THAT CERTAIN MORTGAGE owned by the undersigned, dated

, executed by
(month/day/year)

,
(insert name of mortgagor)

as mortgagor, to

,
(insert name of original mortgagee)

as mortgagee, and recorded on

, as Document Number

(or in Book

(month/day/year)

of

Page

), in the Office of the

County Recorder

Registrar of Titles of

(check the applicable boxes)

County, Minnesota, is with the indebtedness thereby secured, fully paid and satisfied.

(signature)

Sharon Dewey, Chairperson

(signature)

Page 1 of 2

Minnesota Uniform Conveyancing Blanks Form 20.5.1

Page 2 of 2

State of Minnesota, County of
This instrument was acknowledged before me on

, by
(month/day/year)

.
(Stamp)
(signature of notarial officer)

Title (and Rank):
My commission expires:
(month/day/year)

THIS INSTRUMENT WAS DRAFTED BY:
(insert name and address)

EDA Agenda Item Report
Date: February 7, 2022
EDA Executive Director: _________
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Agenda Item: Approval of a Purchase Agreement with Grand Hill Owners’ Association, Inc.
Action to be considered:
Motion to approve entering into a purchase agreement with Grand Hill Owners Association, Inc. for the
acquisition of real property located generally southeast of the Veterans Memorial Lane and Grand
Avenue West intersection.
Overview:
In October 2021, the EDA directed staff to approach the Grand Hill Owners’ Association regarding the
acquisition of a small strip of property just east of Veterans Memorial Lane at Grand Avenue. As
discussed in October, this small strip of land inhibits the ability to assemble a viable redevelopment
parcel for the proposed “Vaquero” development proposed as a “Phase II” of the Drover Apartments –
the Condo Association technically (legally) owns title to the far northwestern corner of the former Wells
Fargo (now The Drover) surface parking lot. Since October, Staff has maintained an open dialogue with
representatives of the Grand Hill Owners’ Association and in January the requisite 75% of the
membership of the association cast a vote – per the Association’s bylaws – approving of the sale of the
strip parcel.
In October, the EDA authorized the Executive Director to negotiate a purchase with an offer not to
exceed $35,000. The Purchase Agreement proposes an acquisition cost of $26,400, with the EDA
assuming all title, closing, and recording fees (estimated at less than $5,000). At this point, Staff is
seeking EDA approval of the enclosed Purchase Agreement which will govern the terms of acquisition
of the property. It is anticipated that closing can occur within 60 days.
Funding Sources and other fiscal considerations:
Acquisition for purposes of redevelopment is an eligible expense in the Concord Street Redevelopment
Area as defined in the Redevelopment Plan for the Concord Street No. 2 Tax Increment Finance
District. It is anticipated that the strip parcel will be combined with other EDA-controlled property in
the area to be sold to the developer of the Vaquero project.
Attachements:
Site Maps
Purchase Agreement

Parcel Ownership
Grand Hill Condo Association
Veteran’s Memorial Lane (Easement to City)
Pitt Street (Unvacated City Right-of Way)

PURCHASE AGREEMENT
THIS PURCHASE AGREEMENT (“Agreement”) is made as of __________________,
2022 (“Effective Date”), by and between Grand Hill Owners’ Association, Inc., a Minnesota
nonprofit corporation (“Seller”), and the South St. Paul Economic Development Authority, a
Minnesota public body corporate and politic (“EDA”).
RECITALS
A.

Seller is the fee owner of real property located in the City of South St. Paul, Minnesota, legally
described on Exhibit A (the “Property”), attached hereto and incorporated herein by reference.

B.

EDA desires to purchase the Property from Seller, and Seller desires to sell the same to EDA,
all on the terms and conditions of this Agreement.

NOW THEREFORE, for mutual consideration, the Seller and the EDA agree as follows:
1.

2.

Sale.
1.1

Sale. Subject to the terms and provisions of this Agreement, Seller shall sell to
EDA, and EDA shall purchase from Seller, the Property on the date of Closing.

1.2

Purchase Price. The purchase price to be paid by EDA to Seller for the Property
shall be Twenty-Six Thousand Four Hundred and No/100 Dollars ($26,400) (the
“Purchase Price”), payable as follows: (a) One Thousand and No/100 Dollars
($1,000), as earnest money, to be paid to DCA Title Inc., 7373 147th Street West,
Apple Valley, MN 55124 (“Title”) upon execution of this Agreement; and (b) the
balance on the Closing Date (as defined in Section 6) subject to those adjustments,
prorations, and credits described in this Agreement, in cash or certified funds or by
wire transfer pursuant to instructions from Seller or Title. The Closing will occur
at Title, unless otherwise agreed to by the parties. If this Agreement is terminated
by the EDA as a result of a default by Seller, then the Earnest Money shall be
returned to the EDA and neither Seller nor the EDA shall be liable to the other for
any further obligations under this Agreement (except for such obligations as
specifically survive termination of this Agreement).

Available Surveys, Tests, and Reports. Within five (5) days of the Effective Date, Seller
shall cause to be delivered to EDA to the extent same are in the possession and control of
Seller: (a) copies of any surveys, soil tests and environmental reports previously conducted
on the Property; (b) copies of leases associated with the Property, (c) copies of existing
title work for the Property (the “Due Diligence Materials”). Seller makes no representations
or warranties regarding the accuracy or completeness of the Due Diligence Materials. EDA
acknowledges that the sale of the Property is “AS-IS”, “WHERE IS,” and “WITH ALL
FAULTS”, and that it is the obligation of EDA to conduct and complete its due diligence
and investigations relating to the Property.
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3.

EDA’s Investigations. For a period up to the Closing Date, Seller shall allow EDA and
EDA’s agents access to the Property without charge and at all times for the purpose of
EDA’s investigation and testing of the Property, including surveying and testing of soil
and groundwater and any and all related environmental testing (“EDA’s Investigations”);
provided, however, EDA shall not perform any invasive testing unless (a) Seller gives its
prior approval of EDA’s consultant that will perform the testing, which approval shall not
be unreasonably withheld, conditioned or delayed, and (b) EDA gives Seller reasonable
prior notice of such testing. EDA shall pay all costs and expenses of the EDA’s
Investigations and shall indemnify and hold Seller and the Property harmless from all costs
and liabilities, including but not limited to mechanics’ liens, relating to activities on the
Property related to EDA’s Investigations, however, EDA shall not be responsible for liens,
liability, loss, expense or costs arising out of the discovery or presence of Hazardous
Substances (as such term is defined in Section 9.1(H)) on the Property or otherwise arising
out of Seller’s noncompliance with any Environmental Law (as such term is defined in
Section 9.1(H)) or other law or regulation. Seller shall have the right to accompany EDA
during any of EDA’s Investigations of the Property. If requested by Seller, EDA shall
provide to Seller copies of all third-party, non-confidential written test results and reports
conducted as part of EDA’s Investigations. EDA shall pay all of the costs and expenses
associated with EDA’s Investigations, to cause to be released any lien on the Property
arising as a result of EDA’s Investigations and to repair and restore, at EDA’s expense, any
damage to the Property caused by EDA’s Investigations. The indemnification obligations
set forth herein shall survive termination or cancellation of this Agreement.

4.

Insurance; Risk of Loss. Seller assumes all risk of destruction, loss or damage to the
Property prior to the Closing Date. If, prior to the Closing Date, all or any portion of the
Property or access thereto is condemned, taken by eminent domain, or damaged by cause
of any nature, Seller shall immediately give EDA notice of such condemnation, taking or
damage. After receipt of notice of such condemnation, taking or damage (from Seller or
otherwise), EDA shall have the option (to be exercised in writing within thirty (30) days
of receipt of such notice) either (a) to require Seller to (i) convey the Property at Closing
(as defined in Section 6) to EDA in its damaged condition, upon and subject to all of the
other terms and conditions of this Agreement, without reduction of the Purchase Price, (ii)
assign to EDA at Closing all of Seller’s right, title and interest in and to any claims Seller
may have to insurance proceeds, condemnation awards and/or any causes of action with
respect to such condemnation or taking of or damage to the Property or access thereto, and
(iii) pay to EDA at Closing by certified or official bank check all payments made prior to
the Closing Date under such insurance policies or by such condemning authorities, or (b)
to terminate this Agreement by giving notice of such termination to Seller, whereupon this
Agreement shall be terminated and thereafter neither party shall have any further
obligations to the other, except for such obligations and liabilities that specifically survive
termination of this Agreement. If the right to terminate this Agreement is not exercised in
writing within such thirty (30) day period, such right shall be deemed to have been waived.
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5.

Contingencies.
5.1.

EDA’s Contingencies.
A.

Unless waived by EDA in writing or waived by the passage of time in the
manner set forth herein, EDA’s obligation to proceed to Closing shall be
subject to (a) performance by Seller of its obligations hereunder, (b) the
continued accuracy of Seller’s representations and warranties provided in
Section 9.1, and (c) EDA’s satisfaction, in EDA’s sole discretion, as to the
contingencies described in this Section 5.1 within the time periods set forth
below:
(1)

On or before the Closing Date, EDA shall have determined, in its
sole discretion, that it is satisfied with (a) the results of and matters
disclosed by EDA’s Investigations, EDA’s physical and
environmental inspections of the Property (including, but not
limited to surveys, soil tests, engineering inspections, hazardous
substance and environmental reviews of the Property), (b) all costs
associated with the mitigation, remediation, and clean-up related to
the EDA Investigations, and (c) all other inspections and due
diligence regarding the Property, including any Due Diligence
Materials. If EDA has not terminated this Agreement on or before
the Closing Date, the contingency set forth in this paragraph shall
be deemed waived.

(2)

On or before the Closing Date, EDA shall have received from Title
an irrevocable commitment to issue a title insurance policy for the
Property in a form and substance satisfactory to EDA in EDA’s sole
discretion, not disclosing any encumbrance not acceptable to EDA
in EDA’s sole discretion. If EDA has not terminated this Agreement
on or before the Closing Date, the contingency set forth in this
paragraph shall be deemed waived.

(3)

On or before the Closing Date, EDA shall obtain an ALTA survey
for the Property certified to EDA and Title.

(4)

On or before the Closing Date, EDA shall have obtained lot split
approval from the City of South St. Paul.

(5)

On or before the Closing Date, Seller shall have obtained the
required consents of the unit owners and mortgagees to approve the
conveyance of the Property to EDA (“Consents”).

(6)

On or before the Closing Date, as required by Title, Seller shall have
obtained board authorization, which includes the Consents, for
recording on the Closing Date (“Board Authorization”).
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(7)

On or before the Closing Date, Seller shall have obtained releases of
the Property from any and all mortgages or other monetary liens
affecting any of the Property.

(8)

On or before the Closing Date, Seller shall have obtained all valid,
necessary and sufficient waivers, assignments, subordinations, nondisturbance, attornments, approvals, authorizations, estoppel
certificates and consents of each and every party whose waiver,
subordination,
non-disturbance,
attornment,
approval,
authorization, estoppel certificate or consent shall be required to
transfer the Property and consummate the transactions contemplated
by this Agreement.

(9)

On or before the Closing Date, Seller shall execute an assignment
and assumption of surviving contracts, permits and licenses,
warranties, and intangible property conveying to EDA with
warranties the surviving contracts, permits and licenses, warranties
and intangible property, free and clear of all encumbrances, together
with the consent of all parties having the right to consent to such
assignment, if necessary.

(10)

On or before the Closing Date, Seller shall execute a Bring-Down
Certificate certifying that all of the warranties and representations
made by Seller in this Agreement remain true as of the date of
closing.

(11)

On or before the Closing Date, the termination or elimination of any
and all option to purchase rights, Rights of First Refusal, or Rights
of First Offer related to the Property to the satisfaction of the EDA.

The foregoing contingencies are for EDA’s sole and exclusive benefit and
one (1) or more may be waived in writing by EDA in its sole discretion, or
by the passage of time as set forth hereinabove. Seller shall reasonably
cooperate with EDA’s efforts to satisfy such contingencies, at no out of
pocket cost to Seller or assumption of any obligation or liability by EDA.
EDA shall bear all cost and expense of satisfying EDA’s contingencies. If
any of the foregoing contingencies have not been satisfied on or before the
applicable date, then this Agreement may be terminated, at EDA’s option,
by written notice from EDA to Seller. If EDA terminates this Agreement
as a result of a failure of an EDA contingency prior to the applicable date,
the Earnest Money shall be returned to the EDA and neither Seller nor the
EDA shall be liable to the other for any further obligations under this
Agreement (except for such obligations as survive termination of this
Agreement). Such written notice must be given on or before the applicable
date set forth herein above for such contingency, or EDA’s right to
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terminate this Agreement pursuant to such contingency shall be waived.
Upon termination, neither party shall have any further rights or obligations
against the other regarding this Agreement or the Property, except for such
obligations that survive termination of this Agreement.
B.

5.2

If EDA elects not to exercise any of the contingencies set out herein, such
election may not be construed as limiting any representations or obligations
of Seller set out in this Agreement.

Seller’s Contingencies. Seller’s obligation to proceed to Closing shall be subject
to the satisfaction, on or prior to the Closing Date, of each of the following
conditions:
A.

EDA shall have performed and satisfied all agreements, covenants and
conditions required pursuant to this Agreement to be performed and
satisfied by or prior to the Closing Date.

B.

All representations and warranties of EDA contained in this Agreement
shall be accurate as of the Closing Date.

C.

There shall be no uncured default by EDA of any of its obligations under
this Agreement as of the Closing Date, not otherwise waived by Seller.

Seller may in its sole discretion waive any of the conditions precedent set out in
this Section. If any of the foregoing contingencies have not been satisfied on or
before the dates set forth herein, then this Agreement may be terminated, at Seller’s
sole option, by written notice from Seller to EDA. Upon termination, neither party
shall have any further rights or obligations against the other regarding this
Agreement or the Property, except for such obligations that survive termination of
this Agreement.
6.

Closing. The closing of the purchase and sale contemplated by this Agreement (“Closing”)
shall occur no later than ___________________________ (“Closing Date”), unless
otherwise agreed to by the parties. Seller agrees to deliver legal and actual possession of
the Property to EDA on the Closing Date.
6.1

Seller’s Closing Documents and Deliveries. On the Closing Date, Seller shall
execute and/or deliver, as applicable, to EDA the following:
A.

Board Authorization. Authorization to convey the Property to EDA by
the Seller’s board, including the Consents.

B.

Warranty Deed. A warranty deed conveying title to the Property to EDA,
free and clear of all encumbrances, except the Permitted Encumbrances (the
“Deed”).
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6.2.

C.

Assignment and Assumption of Contracts, Permits and Licenses. Seller
shall execute an assignment and assumption of surviving contracts, permits
and licenses, warranties, and intangible property conveying to EDA with
warranties the surviving contracts, permits and licenses, warranties and
intangible property, free and clear of all encumbrances, together with the
consent of all parties having the right to consent to such assignment, if
necessary.

D.

FIRPTA Affidavit. An affidavit of Seller certifying that Seller is not a
“foreign person”, “foreign partnership”, foreign trust”, “foreign estate” or
“disregarded entity” as those terms are defined in Section 1445 of the
Internal Revenue Code of 1986, as amended.

E.

Seller’s Affidavit. A standard owner’s affidavit (ALTA form) from Seller
which may be reasonably required by Title to issue an owner’s policy of
title insurance with respect to the Property with the so-called “standard
exceptions” deleted (excluding the survey exception).

F.

Settlement Statement.
transaction.

G.

“Bring-Down” Certificate. A certificate dated as of the Closing Date,
signed by an authorized officer of Seller, certifying that the representations
and warranties of Seller contained in this Agreement are true as of the
Closing Date.

H.

General Deliveries. All other documents reasonably determined by Title to
be necessary to transfer the Property to EDA and to evidence that Seller (a)
has satisfied all monetary indebtedness with respect thereto, (b) has
obtained such termination statements or releases from such secured
creditors as may be necessary to ensure that the Property is subject to no
monetary liens, (c) has obtained all consents from third parties necessary to
effect Seller’s performance of the terms of this Agreement, including,
without limitation, the consents of all parties holding an interest in the
Property, (d) has provided such other documents as are reasonably
determined by Title to be necessary to issue policies of title insurance to
EDA with respect to the Property with the so-called “standard exceptions”
deleted (excluding the survey exception), and (e) has duly authorized the
transactions contemplated hereby.

A settlement statement with respect to this

EDA Closing Documents and Deliveries. On the Closing Date, EDA shall
execute and/or deliver, as applicable, to Seller the following:
A.

Lot Split Resolution. Lot split approval for the Seller to convey the
Property to the EDA.
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7.

B.

Payment of Purchase Price. The Purchase Price, in accordance with the
terms of Section 1.2.

C.

Settlement Statement.
transaction.

D.

“Bring-Down” Certificate. A certificate dated as of the Closing Date,
signed by an authorized officer of EDA, certifying that the representations
and warranties of Seller contained in this Agreement are true as of the
Closing Date.

E.

General Deliveries. All other documents reasonably determined by Title
to be necessary to evidence that EDA has duly authorized the transactions
contemplated hereby and evidence the authority of EDA to enter into and
perform this Agreement and the documents and instruments required to be
executed and delivered by EDA pursuant to this Agreement, or may be
required of EDA under applicable law, including any purchaser’s affidavits
or revenue or tax certificates or statements.

A settlement statement with respect to this

Prorations. Seller and EDA agree to the following prorations and allocation of costs
regarding this Agreement:
7.1

Commitment and Closing Fee. EDA will pay all costs of the title search and
preparation of the Commitment with respect to the Property. EDA will pay the cost
of all premiums for any title insurance policy it desires with respect to the Property,
and the costs of all endorsements. EDA shall pay any reasonable closing fee or
charge imposed by Title.

7.2

Transfer Taxes. EDA shall pay all state deed tax regarding the Deed.

7.3

Recording Costs. Seller will pay the cost of recording all documents necessary to
place record title to the Property in Seller. EDA will pay all recording costs with
respect to the recording of the lot split approval, Board Authorization and Deed.

7.4

Real Estate Taxes and Special Assessments. General real estate taxes applicable
to any of the Property due and payable in the year of Closing shall be prorated
between Seller and EDA on a daily basis as of 12:00 a.m. CT on the Closing Date
based upon a calendar fiscal year, with Seller paying those allocable to the period
prior to the Closing Date and EDA being responsible for those allocable to the
Closing Date and subsequent thereto. Except as set forth herein with regard to
special assessments associated with EDA’s development of the Property, Buyer
shall pay in full all special assessments (and charges in the nature of or in lieu of
such assessments) levied, pending, postponed or deferred with respect to any of the
Property as of the Closing Date. EDA shall be responsible for any special
assessments that are levied or become pending against the Property after the
Closing Date. Notwithstanding anything to the contrary set forth herein, in the
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event that there are special assessments levied against the Property after the
Effective Date, which special assessment relate to EDA’s development of the
Property, such special assessments shall be assumed by EDA at Closing.

8.

7.5

Attorneys’ Fees. Seller and EDA shall each pay its own attorneys’ fees incurred
in connection with this transaction.

7.6

Survival. The obligations set forth in this Section 7 survive the Closing.

Survey Examination. Within a reasonable time following the Effective Date, EDA shall
obtain the following: (i) a commitment for an owner’s title insurance policy (ALTA
Form 2006) issued by Title for the Property, and copies of all encumbrances described in
the commitment (Commitment); and, if it desires, (ii) an ALTA-certified survey bearing
the legal description of the Property, and showing the area, dimensions and location of the
Property (Survey) (the Survey together with the Commitment shall be known as the “Title
Evidence”).
8.1

EDA’s Objections. Within twenty (20) days after EDA’s receipt of the last of the
Title Evidence, EDA may make written objections (“Objections”) to the form or
content of the Title Evidence. The Objections may include without limitation, any
easements, restrictions or other matters which may interfere with EDA’s intended
use of the Property or matters which may be revealed by the Survey. Any matters
reflected on the Commitment which are not objected to by EDA within such time
period shall be deemed to be permitted encumbrances (“Permitted
Encumbrances”). EDA shall have the renewed right to object to the Commitment
as the same may be revised or endorsed from time to time.

8.2

Seller’s Cure. Seller shall be allowed twenty (20) days after the receipt of EDA’s
Objections to cure the same but shall have no obligation to do so. If such cure is
not completed within said period, or if Seller elects not to cure such Objections, the
sole recourse of EDA shall be to do one of the following:
A.

Terminate this Agreement by written notice to Seller, to be issued within
ten (10) days after the expiration of Seller’s cure period; or.

B.

Waive the Objections within ten (10) days after the expiration of the Seller’s
cure period and proceed to Closing, in which event the Objections shall be
deemed Permitted Encumbrances.

If EDA so terminates this Agreement under this Section 8.2, the Earnest Money shall be
returned to the EDA and neither Seller nor the EDA shall be liable to the other for any
further obligations under this Agreement (except for such obligations as specifically
survive termination of this Agreement). If EDA fails to terminate this Agreement under
this Section 8.2(A) in the time set forth therein, EDA shall be deemed to have elected to
proceed under Section 8.2(B) and waive such Objections, in which the Objections shall be
considered Permitted Encumbrances.
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9.

Warranties and Representations.
9.1

By Seller. Seller warrants and represents the following to EDA to be true as of the
Effective Date, and acknowledges that EDA has relied on such representations and
warranties in agreeing to enter into this Agreement:
A.

Seller is a nonprofit corporation, duly organized and in good standing under
the laws of the state of Minnesota and is not in violation of any provisions
of its corporation documents or its operating agreement.

B.

This Agreement has been duly executed and delivered and constitutes the
legal, valid and binding obligation of Seller enforceable in accordance with
its terms. Seller has been duly formed under the laws of the State of
Minnesota and is in good standing under the laws of the jurisdiction in
which the Property is located, is duly qualified to transact business in the
jurisdiction in which the Property is located, and has the requisite power
and authority to enter into and perform this Agreement and the documents
and instruments required to be executed and delivered by Seller pursuant
hereto. This Agreement and the documents and instruments required to be
executed and delivered by Seller pursuant hereto have each been duly
authorized by all necessary action on the part of Seller and such execution,
delivery and performance does and will not conflict with or result in a
violation of Seller’s organizational agreement or any judgment or order.

C.

The execution, delivery and performance by Seller of this Agreement will
not (a) violate any provision of any law, statute, rule or regulation or any
order, writ, judgment, injunction, decree, determination or award of any
court, governmental agency or arbitrator presently in effect having
applicability to Seller, or (b) result in a breach of or constitute a default
under any indenture, loan or credit agreement or any other agreement, lease
or instrument to which Seller is a party or by which it or any of its properties
may be bound.

D.

To Seller’s knowledge, except as contemplated herein, no order, consent,
approval, license, authorization or validation of, or filing, recording or
registration with, or exemption by, any governmental or public body or
authority, or any other entity, is required on the part of Seller to authorize,
or is required in connection with, the execution, delivery and performance
of, or the legality, validity, binding effect or enforceability of, this
Agreement.

E.

To Seller’s knowledge, there are no actions, suits or proceedings pending
or threatened against or affecting Seller or the Property, before any court or
arbitrator, or any governmental department, board, agency or other
instrumentality which in any of the foregoing (a) challenges the legality,
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validity or enforceability of this Agreement, or (b) if determined adversely
to Seller, would have a material adverse effect on the ability of Seller to
perform its obligations under this Agreement.
F.

To Seller’s knowledge, there are no wells or sewage treatment systems
located on any portion of the Property. To Seller’s knowledge, there has
been no methamphetamine production on or about any portion of the
Property. To Seller’s knowledge, the sewage generated by the Property, if
any, goes to a facility permitted by the Minnesota Pollution Control Agency
and there is no “individual sewage treatment system” (as defined in
Minnesota Statutes § 115.55, Subd. 1(g)) located on the Property.

G.

Seller is not a “foreign person,” “foreign corporation,” “foreign trust,”
“foreign estate” or “disregarded entity” as those terms are defined in Section
1445 of the Internal Revenue Code.

H.

To Seller’s knowledge, except as may be disclosed as part of the Due
Diligence Materials, (i) no condition exists on the Property that may support
a claim or cause of action under any Environmental Law (as defined below)
and there are no Hazardous Substances (as defined below) on the Property,
(ii) there has been no release, spill, leak or other contamination or otherwise
onto the Property, and (iii) there are no restrictions, clean ups or remediation
plans regarding the Property. To Seller’s knowledge, except as may be
disclosed as part of the Due Diligence Materials, there is no buried waste or
debris on any portion of the Property. “Environmental Law” shall mean (a)
the Comprehensive Environmental Response Compensation and Liability
Act of 1980, 42 U.S.C. § 9601-9657, as amended, or any similar state law
or local ordinance, (b) the Resource Conservation and Recovery Act of
1976, 42 U.S.C. § 6901, et seq., (c) the Federal Water Pollution Control
Act, 33 U.S.C. § 1251 et seq., (d) the Clean Air Act, 42 U.S.C. § 7401, et
seq., (e) the Toxic Substances Control Act, 15 U.S.C. § 2601 et seq., (f) the
Safe Drinking Water Act, 42 U.S.C. § 300(f) et seq., (g) any law or
regulation governing aboveground or underground storage tanks, (h) any
other federal, state, county, municipal, local or other statute, law, ordinance
or regulation, including, without limitation, the Minnesota Environmental
Response and Liability Act, Minn. Stat. § 115B.01, et seq., (i) all rules or
regulations promulgated under any of the foregoing, and (j) any
amendments of the foregoing. “Hazardous Substances” shall mean
polychlorinated biphenyls, petroleum, including crude oil or any fraction
thereof, petroleum products, heating oil, natural gas, natural gas liquids,
liquefied natural gas or synthetic gas usable for fuel, and shall include,
without limitation, substances defined as “hazardous substances,” “toxic
substances,” “hazardous waste,” “pollutants or contaminants” or similar
substances under any Environmental Law.

I.

There are no unrecorded contracts of any nature or type relating to, affecting
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or serving the Property, to which the Seller is a party.
J.

There will be no indebtedness attributable to the Property which will remain
unpaid after the Closing Date.

The representations, warranties and other provisions of this Section 9.1 shall
survive Closing for a period of one (1) year from the Closing Date; provided,
however that Seller shall have no liability with respect to a breach of the
representations and warranties set forth in this Agreement if EDA has actual
knowledge of Seller’s breach thereof prior to Closing and EDA consummates the
acquisition of the Property as provided herein.
EDA acknowledges and agrees that, except as expressly specified in this Section 9
of this Agreement, Seller has not made, and Seller hereby specifically disclaims,
any representation, warranty or covenant of any kind, oral or written, expressed or
implied, or rising by operation of law, with respect to the Property, including but
not limited to, any warranties or representations as to the habitability,
merchantability, fitness for a particular purpose, title, zoning, tax consequences,
physical or environmental condition, utilities, valuation, governmental approvals,
the compliance of the Property with governmental laws, the truth, accuracy or
completeness of any information provided by or on behalf of Seller to EDA, or any
other matter or item regarding the Property. EDA agrees to accept the Property and
acknowledges that the sale of the Property as provided for herein is made by Seller
on an “AS IS,” “WHERE IS,” and “WITH ALL FAULTS” basis. The limitations
set forth in this paragraph shall survive the Closing and shall not merge in the deed.
9.2

By EDA. EDA warrants and represents the following to Seller, and acknowledges
that Seller has relied on such representations and warranties in agreeing to enter
into this Agreement:
A.

EDA has all requisite authority to enter into this Agreement and to perform
all of its obligations under this Agreement.

B.

The execution, delivery and performance by EDA of this Agreement will
not (a) violate any provision of any law, statute, rule or regulation or any
order, writ, judgment, injunction, decree, determination or award of any
court, governmental agency or arbitrator presently in effect having
applicability to EDA, (b) violate or contravene any provision of the articles
of incorporation or bylaws of EDA, or (c) result in a breach of or constitute
a default under any indenture, loan or credit agreement or any other
agreement, lease or instrument to which EDA is a party or by which it or
any of its properties may be bound.

The representations, warranties and other provisions of this Section 9.2 shall
survive Closing; provided, however, EDA shall have no liability with respect to
any breach of a particular representation or warranty if Seller shall fail to notify
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EDA in writing of such breach within one (1) year after the Closing Date.
10.

Additional Obligations of Seller.
10.1.

Licenses and Permits. Seller shall transfer to EDA all transferable rights, if any,
in any permits or licenses held by Seller with respect to the Property.

10.2.

Condition of Property at Closing. On the Closing Date, Seller shall deliver to
HEDRA exclusive vacant possession of the Property, as-is and where is, and shall
have no obligation to remove or cause to be removed any personal Property,
building material, or any other items incidentally located upon, at, or within the
Property.

10.3.

Further Assurances. From and after the Closing Date, Seller agrees to execute,
acknowledge and deliver to EDA such other documents or instruments of transfer
or conveyance as may be reasonably required to carry out its obligations pursuant
to this Agreement.

10.4.

Non-Assumption of Contracts or Other Obligations. The parties understand
and agree that EDA is only acquiring certain of Seller’s real property assets and
that this Agreement and any related agreements shall not be construed to be in any
manner whatsoever an assumption by EDA of any agreements, indebtedness,
obligations or liabilities of Seller which are owing with respect to the operation of
the Property prior to the Closing Date.

10.5.

Mortgages. On or before the Closing Date, Seller shall satisfy all mortgage and/or
lien indebtedness with respect to all or any portion of the Property and shall obtain
recordable releases of the Property from any and all such mortgages or other liens
affecting all or any portion of the Property. Notwithstanding the foregoing, Seller
shall not be obligated to satisfy any liens that result from the EDA’s Investigations.

10.6.

Marketing. At all times prior to the Closing Date, Seller shall not negotiate in any
manner for the sale or transfer of the Property with any third party.

11.

Broker. It is acknowledged that there is not a broker for either party.

12.

Notice. Any notice to be given by one party hereto shall be personally delivered (including
messenger delivery) or be sent by registered or certified mail, or by a nationally recognized
overnight courier which issues a receipt, in each case postage prepaid, to the other party at
the addresses in this Section (or to such other address as may be designated by notice given
pursuant to this Section), and shall be deemed given upon personal delivery, three (3) days
after the date postmarked or one (1) business day after delivery to such overnight courier.
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If to EDA:

South St. Paul Economic Development Authority
Attn: Ryan Garcia, Executive Director
125 3rd Avenue North
South St. Paul, MN 55075

with a copy to:

Korine L. Land
LeVander, Gillen & Miller, P.A.
1305 Corporate Center Drive, Suite 300
Eagan, MN 55121

If to Seller:

Grand Hill Owners’ Association, Inc.

with copy to:

13.

Default; Remedies. If either Seller or EDA fails to perform any of its obligations under
this Agreement in accordance with its terms, and such failing party does not cure such
failure within thirty (30) days after written notice thereof from the other party (provided
that no notice or cure period shall be required for obligations to be performed at Closing),
then the other party shall have the right to terminate this Agreement by giving the failing
party written notice of such election. In the case of any default by EDA, Seller’s sole and
exclusive remedy shall be the termination of this Agreement as provided above and, upon
any such termination, the Earnest Money shall be forfeited to Seller as the full and final
liquidated damages, with the exception of any liens arising out of EDA’s Investigations,
the obligations and liability for which shall survive the termination of this Agreement and
the release of the Earnest Money to Seller. In the case of any default by Seller, EDA’s sole
and exclusive remedy shall be to terminate this Agreement, in which case the Earnest
Money deposit shall be returned to EDA. In no event shall EDA be entitled to record a
notice of Lis Pendens against the Property.

14.

Cumulative Rights. No right or remedy conferred or reserved to Seller or EDA is intended
to be exclusive of any other right or remedy herein or by law provided, but each shall be
cumulative in and in addition to every other right or remedy existing at law, in equity or
by statute, now or hereafter.

15.

Entire Agreement; Modification. This written Agreement constitutes the complete
agreement between the parties with respect to this transaction and supersedes any prior oral
or written agreements between the parties regarding this transaction. There are no verbal
agreements that change this Agreement and no waiver of any of its terms will be effective
unless in writing executed by the parties, except as specifically set forth herein with regard
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to items waived as a result of passage of time.
16.

Binding Effect; Survival. This Agreement binds and benefits the parties and their
respective successors and assigns. All representations and warranties, and indemnification
obligations of the parties hereto shall survive the Closing.

17.

EDA’s Assignment. EDA may assign this Agreement without the prior written consent of
the Seller (but with written notice to Seller). No assignment shall relieve EDA from its
obligations under this Agreement.

18.

Governing Law. The provisions of this Agreement shall be governed by and construed in
accordance with the laws of the State of Minnesota, County of Dakota.

19.

Rules of Interpretation. The words “herein” and “hereof” and words of similar import,
without reference to any particular section or subdivision, refer to this Agreement as a
whole rather than any particular section or subdivision hereof. References herein to any
particular section or subdivision hereof are to the section or subdivision of this Agreement
as originally executed.

20.

Titles of Sections. Any titles of the sections, or any subsections, of the Agreement are
inserted for convenience of reference only and shall be disregarded in construing or
interpreting any of its provisions.

21.

Counterparts; Facsimiles. This Agreement may be executed in any number of
counterparts, and all of the signatures to this Agreement taken together shall constitute one
and the same agreement, and any of the parties hereto may execute such agreement by
signing any such counterpart. Facsimile or “PDF” signatures on this Agreement shall be
treated as originals until the actual original signatures are obtained.

22.

Represented by Counsel. Each party has been represented and advised by counsel in the
transaction contemplated hereby.

23.

Time of the Essence. Time is of the essence of this Agreement.

24.

Conveyance of Pitt Street. The Seller acknowledges and agrees that the conveyance of
the Property includes any and all interest in Pitt Street right-of-way. This section shall
survive closing.
[remainder of page intentionally left blank]
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IN AGREEMENT, the parties hereto have hereunto set their hands as of the date
hereinbefore first written.

EDA:
SOUTH ST. PAUL ECONOMIC DEVELOPMENT AUTHORITY

By: ___________________________
James P. Francis
Its:
President

By: ___________________________
Ryan Garcia
Its:
Executive Director
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SELLER:
GRAND HILL OWNERS’ ASSOCIATION, INC.

By:
Name:
Its:
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EXHIBIT A
LEGAL DESCRIPTION OF THE PROPERTY
That part of the Common Elements of Common Interest Community Number 461, Grand Hill
Condominiums located East of the following:
A 5 foot wide strip of land adjacent to and parallel with the easterly right-of-way line of Pitt Street
(52 foot wide right-of-way) as constructed under City Project No. 1974-7, the centerline of said
right-of-way being described as:
Commencing at a point on the South right-of-way line of Grand Avenue, distant 46.8 feet West of
the Northeast corner of Block 8, Stockyards Arrangement of Blocks l,2,3,4,5,6,7,8,9,10,11 and 12
of South St. Paul; thence Southerly at right angles to said South line of Grand Avenue, a distance
of l08.37 feet; thence Southeasterly along a tangential curve to the left having a radius of l12.0l
feet and a central angle of 26 degrees, 52 minutes a distance of 52.53 feet; thence Southeasterly
along a line tangent to said ll2.0l feet radius curve a distance of 329.5 feet more or less to the
beginning of a tangential curve to the left having a radius of 51.0 feet and a central angle of 69
degrees, 58 minutes, 39 seconds and there terminating.
Torrens Property
Certificate of Title No. 164488.
AND
Any and all interest in Pitt Street right-of-way.

[Title Commitment legal description to govern]
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